
In the Matter of )
)

Interconnection and Resale Obligations )
Pertaining to )
Comaercial Mobile Radio Services )

RECEIVED
?}

OUtJ 41995

CC Docket No. 94-54

Date: July 14, 1995

DOCKET Flli COpy ORIGINAl

RBLY CODIIII'1'S

~rt s. Foosaner
Se.ior Vice President

Government Affairs

Lawrence R. Krevor
Director - Government Affairs

Laura L. Holloway
General Attorney

800 connecticut Ave., N.W.
suite 1001
Washington, D.C. 20006
202-296-8111

No. of Copiesrec'~
List ABCDE



r
':":':

...... ,." .. , . '---..,-

I

StlMllARy • • • • • •

'fULl or cwnn'

.· . . ].

I.

II.

III'l'ItODUCTION .

BACJC:GROUND .

1

• • • 2

III. DISCUSSION . • • • 3

A. RESALE. . • • 3

1. Requlatory Parity OOes Not Require That Resale
Obligations Be I~sed On All CMRS Carriers. . . 3

2. A. A Cla•• , Specialized Mobile Radio Systems
Have "echnoloqical and Operational
Characteristics Which Require Exe.ption
Fro. Any Mandated Resale Obligation. . . . . . . 6

3. The CUrrent SKR spectrua Allocation And
Licensing Method Inhibits SMRs' Authority
To Offer Resale. . . . • • • . . • . . . . . . . 8

4. Next.1 ' s Wide-Area Syste.. Present Additional
Technological Ca.plications To Offering
Resale Opportunities. . . • • . . . . • • • . • 12

5.

6.

Aa A New Entrant, Nextel's Wiele-Are. SMR
services Would Be HandicapPed By A Resale
Obligation. . . • . • . . . . . . . . •

Mandatory switch-Based Resale Is Not In The
Public Interest . • . . . . . . . . . . • .

14

17

B. CMRS-TO-CMRS INTERCONNECTION AND ROAMING . . . . . . 18

1. A Majority Of The C~nters Agree with The
ca.aission's Conclusions That Direct
Interconnection And Roaainq Should Not Be
Nandated At This Ti.. .. ....•.... 18

IV. CONCLUSION. . . . . . . . . . . . . . . • • 20



~_'H"IooIiIL-.::__

'5Z"Y

Wertel Ca.aunications, Inc. ("Nextel ff
) is filing Reply

Co-.nts herein to establish that mandatory resale obligations are

not in the pUblic interest for Specialized Mobile Radio ("SMR")

operators as part of the Co...rcial Mobile Radio Services ("CMRS")

marketplace. Initially imposed to fill a void of competition in

markets consisting of few -- if not just one -- providers, resale

obligations helped to create competition where it otherwise may not

have exi.t.d. Imposing these obligations on competitive SMR

operators is nothing more than an attempt to rubber-stamp the

regulations of the cellular industry onto the emerging CMRS

indu.try without the underlying justifications.

The coaaission should r.cognize that the technical and

operational characteristics of SMR sy.te.. aake mandatory resale

unreasonable and technically infeasible. SMR operators are

a••ign.d limited, non-contiguous spectrum which requires careful

planning and hands-on control over system operations, particularly

the addition and deletion of mobile units; 5MR equipment is not

governed by any industry standard to ensure compatibility from

sy.tem to sy.tem; and the technical inability of many SMR operators

to track individual unit. on the .y.t•• -- whether due to the lack

of a unit identification number or the lack of airtime billing --

increases the likelihood for fraud by res.llers.

Additionally, Nextel must manage the addition of new customers

to the digital system, while migrating existing customers from the

analog .y.tem. Becau.e wide-area SMR licensing re.ults in

lic.n.... having a different number of channels at each site,



capacity on the Nextel system can vary significantly from site to

site, thus requiring that Nextel closely monitor and manage the

addition and migration of custoaers on its system. All of these

factors differentiate SMR. systems from those systems currently

obligated to provide resale and make. mandatory resale technically

infeasible, uneconomic and counterproductive to developing robust

facilities-based competition among CMRS services.

Switch-based resale also should not be .andated on the CMRS

industry. Nextel fully supports the ca.aission's tentative

conclusion on this issue because switch-based resale only provides

an opportunity for parties to not participate in the co.-ission's

auctions, avoid the requisite significant infrastructure

investment, and then offer services on the system of another party

who was willing to make those invest.ent. and take the

entrepreneurial ri.ks.

Tbe co_ission also correctly analyzed CMRS-to-CMRS

interconnection and roaming require..nts. At this tim. in the CJlRS

industry, it is not possible to determine how the industry will be

structured, what technologies will be eaployed by all of the

players, and which of the potential coapetitors will actually

survive and MCO" players. Without the ability to make those

determinations, the co_is.ion should not impose any specific

mandate with regard to CMRS-to-CMRS interconnection or roaming. To

do so could jeopardize the rapid deployaent of new, enhanced

services to the pUblic.

-ii-
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I. IIDCIDIftIOI

Pursuant to RUle 1.415 of the Rules of the Federal

C~nications co..ission ("Co.-ission"), Nextel communications,

Inc. ("Mextel") hereby files these Reply Co...nts in the above­

referenced proceeding. Nextel and more than 40 other parties filed

co..ents herein on June 14, 1995 in re.ponse to the Commission's

Second Notice of Proposed Rule Making ("NPRM").~/

Nextel files these Reply Co..ents for the following purposes:

(1) to establish that mandatory resale is not in the pUblic

interest in the competitive co..ercial Mobile Radio Services

("CMRS") marketplace; (2) to emphasize that differences in the

operation and technology of Specialized Mobile Radio ("SMR")

system. -- due, in part, to the lack of contiguous spectrum and a

broadband allocation for SOs require exclusion from any

mandatory CMRS resale obligation; and (3) to highlight the

consensus a.eng the partie. that the co..i.sion properly concluded

1./ Second Notice Of Proposed Rule Making, FCC 95-149,
released April 20, 1995.
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that CllRs-to-CMltS interconn.ction and CMRS-to-CMRS roaming

require..nts are not necessary allong CMRS providers.

II. . .: ,·J-'1.1"

For several years, the co_is.ion has iaposed llandatory resale

obligations on cellular providers. Resale was necessary in the

cellular industry since there were only two licensees per market

and because one of those licen.ees had a requlatorily-derived head

start over the other licensee. Resale not only created competition

to the cellular duopoly, but also assured that the later-licensed

duopolist could sell the service of its competitor until such time

that both syste.s were constructed and operational.

The co_ission now propos.s to apply these sa.. resale

obligation. to a CllRS aarket which will consist of numerous

carriers, offerinq a variety of services to consuaers at

cOilpetitive prices. Those co...nters agreeing with the

co.IIission's deci.ion to iapo_ resale obligations on all CDS

faciliti.s-bas.d providers are the duopoly providers currently

obligated to do so under the Co_is.ion ' s resale rules, i . e.,

cellular carriers. The fact is that resale obligations are not

n.c....ry in a coapetitive CllRS aarketplace.

In the NPRM, the Co_ission recogniZed that so.. CDS

provider. should not be required to resell their services because

it would not be technically or econoaically fea.ible.~/ Nextel

doe. not support a resale obligation for all CMRS. However, if the

~/ NPRM at para. 87, s.eking "coaaent on whether resale is
unr.asonable, unnec••sary, or technically infeasible for specific
class.s of CMRS providers."
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cc.aission deteraines that resale is necessary in the CMRS

..rketp1ace, Nextel argues that, as an SMR provider sUbject to

spec*rua and capacity disparities vis-a-vis other CMRS competitors,

it and other SMR providers should be exempt from those obligations,

as discussed herein.

In the NPRM, the co.-ission also tentatively concluded that

mandatory CMRS-to-CMRS interconnection and roaming are not

appropriate in light of significant technological hurdles and the

infancy of the ClGtS ..rk.tplac.. Co...nt.rs were in near-unaniaous

agr....nt with th.se conclusions, and the Co.-ission should adopt

them.

III. DIICQIIIQI

1. ._I.,MS lUiu _ ., 'NUI" Dat _1.
el".i"_ Ie ..... oa All 1ft! Garrl.r.,

Although Congress deterained in the Omnibus Budget

Reconciliation Act of 1993 ("Budget Act") that the cOllDllission

should establish regulatory parity for all similarly situated

providers, Congress specifica11y recognized that not all

regulations should be identical.l1 Because the CMRS industry will

consist of nu.erous typ.s of aobile s.rvice providers, the

co_ission has the discretion to fashion flexible rules that

~/ In tbe Budqet Act, C0ntre.. required tbe co..ission to
_tablisb "cOIIparable" reeJUlations. s.. Budg.t Act, Pub. L. No.
103-66, Title IV, section 6002 (d) (3).
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account for technological and operational differences aaonq

th_ . .il As the co_ission its.lf has recoqnized, "the statute

do.s not c...l the rigid application of a uniform rule but afford.

the co..ission the discretion to fashion 'comparable' rules."~1

The clai.. of cellular providers that the Budget Act requires

the co_i.sion to extend its cellular resale obligation to all CMRS

providers fails to account for their aarket dominance as well as

the .pectral, operational and technological differences among

cIa.... of CMRS provid.rs that ju.tify exclusion from the

obligation. The InforJlation Technoloqy Association of berica

("ITAA"), a .taunch proponent of "a liberal resale policy,"

r.c09nizes that "relief from a resale obligation would be

appropriate where the costs of .uch an obligation outweigh its

perceived benefits."~1 "More specifically," ITAA continues, "if

resale cannot, as a technical matter, be provided in certain

circum.tances, it might disserve the pUblic to compel CMRS

provid.r. to d.v.lop the technical capability to provide resale at

the expense of further deploysent of their systems."II

.il See Ca.aants of AT'T, recoqnizinq that the co_is.ion is
required to regUlate CMR5 carrier. in a "similar" not
neces.arily identical -- manner. Co...nts of AT'T at p. 25.

'-I Third Report and Order, 9 FCC Rcd 7988 (1994) ("Third
Report and Order"), at para. 80.

~I Co...nt. of ITAA at p. 5.

21 Id. ITAA al.o arcJU.s tMt clai_ of capacity
constraints, without acre, do not juatify exeaption froa the
e-iaaion's reaale policie.. As discuuecl below, the capacity and
technical con.traints that Nextel and other 5MR providers are
subject to are real, and they limit their ability to provide resale
opportunities.
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Inconqruou.ly, ITAA arque. that li.ited capacity in the SMa

indu.try create. an ev.n greater n.ed for resale since it will

"prevent facilities-ba.ed carriers fro••xploiting their limited

capacity at their sub.cribers' expense."./ While this concept is

.upportable in a capacity-constrained .arket with a few providers,

it fail. in the .xpanding CMRS marketplace of nu.erous providers

offering generally substitutable services.21 with cellular,

pa9inq, SJIR and Personal Co_unications Servic.. ("PCS") being

introduc.d, no one provider can pos.ibly exploit consumers' use of

their .y.t•••.1QI As the Western Wirel••• Corporation arque. in

it. ca.aants, the obligation is siaply not r.quired in a market

with nuaarous co.petitor••lll

Ju.t a. the Budget Act doe. not require identical regulation

for all CMRS, the Coaaunication. Act of 1934 ("Co__unications Act")

do.. not require all co_on carriers to provide resale

opportunities for all-ca.ars. Sections 201 and 202 of the

Co..unic.tions Act only require that co-.on carrier. make their

II Id.

1./ S•• Order approving t.a. a••i.,..nt of Motorola'. 800 11Hz
.. lic.naea to .en.l, DA 95-190, r.l..... April 27, 1995 at para.
18 (" ••• SIIR service is on. of aany cOllpe~itivewirele•• service•
•~riviD9 to ...t the neade of COft8u.er. who de.ire mobile
~nications.");... • 1.0 Third aeport and. Order at paras. 22-79;
and Order approving ••xt.l's ..rqar with OneCo.. corporation, DA
94-1087, released February 17, 1995 at para. 28.

lR/ If ITAA is li.iting its clai•• to the dispatch .ervice.
traditionally provided only by SMa licensee., its claim i ••till
ineupportable in light of the co_is.ion'. recent decision to allow
cellular and PCS lic.n.... to provide dispatch services. Se.
Report and Order, 10 FCC Red 6210 (1995).

111 Coaaents of We.tern WireIe•• corporation at p. 4.
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services available at just and reasonable rates and on teras and

conditions that are not unre••on.bly discri.inatorY.lll Thus,

the statute only requires that carriers offer services when it

would not be unreasonable to do so. This reasonableness standard,

therefore, permits the Co_ission to exeapt certain classes of

providers fro. the proposed resale obligation when they can show

that fUlfillinq the obligation would be unreasonable. As Nextel

will show herein, a ..ndatory resale obligation is unreasonable,

unnec.ssary and technologically infeasible for SMR services.

2. M.I. A'IM. _i.1A... =til••'10 Olt'· Mye,...1.1-1 ... as.,.=.l .....'..1.1;1•• .".,
legulr.....,\10. Ira- laY .....t .. 1 •••1. Obligati•••

In their co..ents, a nu.ber of parties pointed out specific

characteristics of their service which entitled thea to exe~tion

froa the co..ission's resale obligations. Air-to-ground service

providers, for exa~le, relied on the fact that they use different

equi~nt from other CMRS providers, have liaited capacity, and

share their spectrua with other providers.~1

SIIR providers -- whether traditional analoq operators or wide­

area operators -- have unique equi~nt, liaited capacity aM

operate on .mared sPectrua. Moreover, the SMR industry has not

adopted technology standards similar to those established in the

cellular industry .lll The lack of standards has resulted in a

nuaber of diff.ring, incc.patible SMR technology platforas.

111 See 47 u.s.c. Sections 201 and 202.

~I Co_nts of GTE at pp. 17-10; In-Flight Phone at pp. 5-6.

III Cam.ents of AMTA at p. 10.



-7-

A••itnaent of "ha.e" and "control" channel. is one exa~le of the

technological difference. that wa. pointed out by the Personal

ca.aunication. Industry A••ociation ("PCIAN) in its ca.aents.~1

Because each type of equipaent operates differently with reqard to

the.e channels, the SMR operator must retain tight control over the

syste. to ensure effective operations. There is no assurance that

an incUvidual unit will be coapatible with different systems.

While these differinq technoloqies have added to the

coapetitiven••• of the SMR industry by allowing consuaers a wider

variety of choices in dispatch equipaent, the incoapatibility makes

SMa service. unsuitable for re.ale by, for exaaple, a potential PCS

provider attemptinq to e.tablish a aarket presence.

SMa equipaent provides further technological hurdle. to reaale

because traditional analog SMR units typically do not posse.s an

individual identification number. Unlike cellular and PCS

equipment, wherein each individual unit is aanufactured with a

separate identification nu~r, then individually activated and

billed separately, SMR units .ust be individually programaed for a

particular syste., requirinq as PCIA points out in its co-.nts, a

separate identification for each and every SMR system on which the

unit will be operated.IiI This individualized preparation makes

SNR reaale much .are difficult than the resale of cellular services

which are accoapanied by equipment with factory-installed

~I Id. at p. 16.

111 Cc.aents of PCIA at pp. 17-18.
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identification code. that are co~atible on any analoq cellular

systea in the country.

Moreover, because aoat SII'R cuatOllers are fleet dispatch usera,

they uae the saa. id.ntification code for each and every unit in

th.ir fleet and then pay a flat monthly rate for all of the units.

Introducing a r.seller into this sc.nario creates a real

opportunity for fraud since the re.eller could add units to a fleet

without infonaing the operator. il/ Until there are capacity

problea. created by the additional radios, the SMR operator will

not know of the units and therefore will be unable to recover their

revenuea.lll

3.

The hurdles created by the differencea in and diversity of SMR

equipaent are further exaggerated by the relative spectrum

conatraints experienced by SMRs, which operate on non-contiguous

channels shared by other SMR users. This limited spectrum

position, coupled with the individualized unit identification

proces., ..ans that SMR providers must ..intain careful control and

10adiJlCj ef their sy.te.. and cannot si.ply add users anywhere on

the sy.te. at any time. SMR systems must be tightly managed to

12/ Id. at pp. 17-18. Aa PCIA further point. out, a reaale
obligation would require that an SMa operator provide the reseller
with custo.-rs' fleet identification code., creating a potential
for "pirated" units. Id. at s.

lA/ .extel haa 300,000 analOCJ SMR unit. in operation -- ..ny
of which provide dispatch .ervices only. As discua.ed above,
.....ted resale i. technically i~o••ible and economically
di.advantageous on the•••y.t....
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en.ure that u.ers are not added at a ti.. or place that will create

service disruptions. Por exa~le, on Nextel's Los Anqeles wide­

area SMa syste., prospective users must specifically desiqnate the

ar.a. in which th.ir unit. will be operatinq so system operators

will know the approximate amount of usaqe at particular sites on

the sy.tea. The addition of too many units at a particular site or

an unnec•••arily larqe simultaneous cov.raqe area could cau••

capacity probl....lll

If SMR lic.n•••• were requir.d to ..k. capacity available to

any re••ller on de..nd, their ability to maintain balance on their

sy.te., optimize its u.e, and aaximize its capacity and efficiency

would be undercut. Any los. in etticiency or capacity and any

related inability to achi.ve sy.te. optimization would

d.tri..ntally impact an operator's s.rvice to the public, thereby

R84Jatively iJlpactinq the operator's bottoa line. Under a aandatory

re.ale obliqation, tinancial and hUJlan resources that should have

be.n dedicated to maximizing the service potential of the system

would have to be div.rted to accaa.odatinq system operation. to

..et the res.ller's n.eds and d...nds rather than custo..rs'

d.mands. Coupled with the fact that r •••llers offer no additional

1J.1 It i. i-.ortant to contra.t the spectrum poaition of SMRs
with that of cellular carriers, which are curr.ntly obliqated to
offer re.ale. Each cellular syst_ is licena4ld on 25 JIIIz of
contiCJUou., exclusive-use .pectrUJI, have specitically allocated
control channel. aDd COIIpatible equi,..nt, tau. ea.inq the acklition
and deletion of IIObil. units. Many traditional SJIR operators
operate on a. few as five, ten or 20 0.25 IlIIIz channels while wide­
area SMa operators operate on Ie•• than 10 MHz of non-contiquou.,
non-exclusive u.e apectrUJI lic.nsed .ite-by-.ite, and the amount of
available spectrum can vary widely from site to site.
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benefits in a cOJlPetitive Jlarketplace, a Jlandated re.ale obligation

not only does not benefit the pUblic, it ha. a detrimental iapact

on the pUblic by d.nying SMR operator. their full realm of ••rvic.

and competitive capabilitie••

PCIA and The Southern Coapany correctly recognized in their

c~nt. that capacity limitations ju.tify SMR differentiation for

purpose. of re.ale obligations.nl The re.ale limitation.

creat.d by capacity con.traint. re.ult not only froa the lack of

capacity caused by re.eller. addinq custOller. to the .yst.. without

the licen.e.'s knowledge, but also fro. the need to carefully

manaqe the users currently on the system by, in most cases,

limitinq interconnection usage.

On. co...nter, the C.llular Telec~nications Industry

A8~iation ("CTIA" ) clai.s that capacity is not a factor in

whether resale i. feasible on a partiCUlar syst••, arguinq that for

purposes of the r.sal. obligation, "th.re .hould be no distinction

between broadband and narrowband services. "lil CTIA bases this

arquaent on the fact that some narrowband services, such as

"Nert.l's MIRS t.chnology and Kotorola' • paqinq ....ag.

c.pabiliti.... provide ••rvic.. that are, to the cu.toaer,

"re.sonabl••ubstitute....~1

HI Co-.nt. of PCIA at p. 9; The South.rn Ca.pany at pp. 4,
8.

lil C~nt. of CTIA at p. 24.

lil Id.
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"~el doe. not di.pute that it. wide-area SMa ••rvice. are

.iailar to -- or the functional equivalent of -- .oae broadband

eMItS .ervice.. '!'he c~is.ion has already concluded that wide-area

sR. and cellular and PCS are similarly situated services that

should be regulated as CMRS and should be subject to "comparable"

requlation•.~1 CTIA's arquaent, however, ignores the next step

in the analysis, i.e., that there are spectral, operational and

t.chnical ju.tifications for applying diff.r.ntial regulation to

SOIae of th.s. substitutable s.rvices. capacity constraints

partiCUlarly when coupled with non-contiguous channels, individual

site lic.nsing, and other regulatory disparities -- directly affect

a provider's ability to provide capacity on demand to a third party

r ••ell.r and must be consid.red in fashioninq CMRS requir...nts.

To arqu. oth.rwis. is non.ensical and not supported by the

facts.~1 It is this kind of situation that Conqress envision.d

when it concluded that CMRS providers should be regulated in a

comparabl., but not necessarily identical, manner.

III Se. Third R.port and Order at p. 7996.

ail BY.n the cellular lic.naee, Bellsouth, argues that the
r ...le obligation ahould be liaited to Arendtned CMRS provider••
Bellaouth, how.ver, CJoe. on to d••i ....t. __ as broad_nd alOftCJ
with cellular aad PeS service.. An'" licana.e doe. nat operate
on contiguous .pectrum. On the contrary, SMa lic.n•••• provide
.,ervice on slivers of .pectrua, operatift9 on 0.25 kHz non­
contifJUou. channels. It is di.ingenuou. to claim that such an SKR
allocation r.sult. in broadband service. 1n l1ght of the 25-30 MHz
of contiguou., .xclusiv.-u.e spectrum on which cellular and PCS
providers opera,te. Apparently, Bell.outh and other cellular
carrier. view narrowband SIIR pro¥Wer. as potential competition and
are taerefore .i-.ly .trivinq to inundate this competition with
unreasonable cost and capacity con.traints.
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,r,,,I' .
Next.l'. wid.-area SMa ••rvice. require particularly careful

planninq and control of .y.t.. operations. To construct and

i~l...nt its wide-area SNR .nhanced ••rvice., N.xtel i.

r.confiqurinq 1••• efficient high-power, high-.ite analoq sy.te••

into low-power, frequency r.u.e digital .y.t•••. The custOllers

currently u.ing ••xtel'. analoq SMR ••rvice. mu.t be migrated to

the new digital sy.teas once they are operational. Nextel must

al.o ..naq. the addition of new custoaers to the digital .ystem,

while .igrating existing custoaer. trOll the analog system. Becau••

wide-area SMR licensing results in licensees having a different

nuaber of channel. at each .it., capacity on the Nextel system can

vary .ignificantly froa site to site, thus requiring that Next.l

clos.ly .cnitor and aanag. the addition and migration of custoaer.

on its sy.tem.

Thu., d••pit. the clai.. of PCIA that wid.-ar.a SMRs miqht be

better .uited for r ••ale obligation. than traditional SMRs,lll

Nextel'. syst••s are far fro. beinq t.chnoloqically ready to offer

resale. Nextel is in the proce.s of buildinq hiqh-capacity mobile

co_unication••yst... tor workqroup., but it is not there now. On

the contrary, Nextel is in the early staq•• of initiating wide-area

SlOt service in a number of markets. In its initial stages, a

critical i.ple..ntation factor involves an ongoing transfer of

frequ.nci•• froa traditional, analoq SMR. to wide-area SMR sy.te••

HI Co_ents of PCIA at p. 16, fn. 36.
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and the concoaitant dynamic manag...nt of cu.taBler loadinq froa

sy.t••• lo.ing capacity to the new .y.te••.

This i. not a si.ple ta.k. For exaaple, while Nextel might

fr.e up enough spectrum to initiate wide-area service in a given

market, it .ay have to postpone adding capacity until existing

analoq cu.tomers can be migrated to a combination of other analoq

systeas, the wide-area system and even coapetitors. It would be

i.PO.sible to coaply with a aandatory resale obligation in these

circu.atances without dislocating existinq Nextel customers and

coaproaisinq the ..naqed growth of the wid.-area syst.m. Further,

this capacity manage_nt is ••••ntial to the technical optimization

of each and every market. Mandatory r.sale would result in r.duced

service quality, blocking and system busies.1ft

Nextel and other new wide-area so. have their hands full

miqrating spectrum and custo..rs, introducinq new technology and

manaqinq the iaple.entation of new wide-ar.a system. on non­

contiquous spectrum. Th.y must do this to beco.ae coapetitive in

the CMRS marketplace and are doing so under continuing regulatory

dispariti.s in lic.nsinq, spectrum acc.ss and operational

flexibility. until wid.-area SMR. achieve regulatory parity with

co-.peting cellular and PeS providers in t.ras of spectrua acce.s,

licen.ing (including geographic-area licensinq, contiguous

spectrum, and mandatory retuning), operational flexibility, and the

HI In no way is N.xtel saying that it would not would offer
nondi.criminatory resal. in circua.tance. where it ]lakes good
bu.ine•••enae and i. t.chnically possible giv.n the development of
its wiele-area sy.~. Thi. will be a ca..-by-case d.cision,
however, for the foreseeable future.
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abili~y ~o deploy acre efficient technoloqies, mandated resale will

be technoloqically unreasonable.

The ca.aission has recognized ~hat the cellular duopoly has

market dominance .lll Forcinq a resale obliqation -- that was

intended to create competition in a duopoly market -- on SMRs at

this ti.. would unreasonably and unnecessarily burden them while

providinq no corresponding competitive benefits. Such a result is

inapposite to the robust cc.petition amonq diverse CMRS providers

that the Co_ission is attempting to foster through an expanded

resale obliqation.1l1

5. M A _ .._,•• WI'....... - Ivyl... WOU1.
I .....i .... Iy A_I. Cltl1_\io••

As .AJlerican Personal Co_unications ("APC") argues in its

ca.aen~s, new entrants are intent on getting their systeas up and

running and thereby obtaining a place in the market .lll To

require new entrants to resell their services as they are just

qetting off the ground will take away their ability to control the

developaent of their syste.s, which, as explained above, is

imperative to their effective implementation.

lit TIle e-i••iOll hal previCNaly clas.ified the duopoly
cellular carriers a. cloaiMnt carrier. and has found that the
cellular ..rket i. not oOllPltitive at this ti... Se. Second Report
and Order, 9 FCC Rod 1411 (1994) at paras. 138, 139, and 145.

HI At the ti.. the Co_i••ion achieves r89\llatory parity for
SMRI, e.g., a contiguous block of excIusive-u., chann,l.,
operational flexibility, and the migration nec••sary to create
conti9Uous spectr\1ll is coapleted and iapl...nted, it may be
appropriate for the cc.aission to revisit the issue of mandatory
resale obligations.

III Co...nts of APe at p. 9.
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Not only is application of the resale requirement to new

entrants unworkable, it also is inconsistent with the co.-i.sion's

initial justification for applying resale obligations to the

cellular industry: to assist new entrants in gaining a foothold in

the lArket. The ability to resell another's service was an

opportunity for new entrants, not yet up and operating, to resell

another's service under their own brand na.e and thereby develop a

presence in the market while their system was still under

construction. To impose these burdens on new entrants while their

syste.. are still being constructed and fine-tuned only .akas that

iapl...ntation process more difficult, potentially delaying

services to the pUblic, undercutting their efforts to establish a

viable co-.etitive, long-term presence in the market.

The only apparent beneficiaries of mandated resale

require.ents are those new entrants who are furiously moving ahead

with their plans to do nothing more than resell the services of

coapanies who have made hundreds of millions of dollars of

invest..nt to offer new, enhanced services to the public. These

investments create jobs, add to the nation's state-of-the-art

teleco..unications infrastructure, and -- via auctions -- create

revenues for the U. s. Treasury. On the contrary, resellers such as

MCI and Ti.. Warner chose to forego the invest..nt and, instead,

seek a coaaission-quarante" resale require..nt that is unnecessary

in a coapetitive market, and that offers no additional coapetitive

benefits to the pUblic. However, the Obligation does assure MCI,

Ti.. Warner, and other resellers their place in the market via
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requlat.ory fiat. rat.her than capit.al inve.t...nt; but, this assur.nce

Ca.8S at. a very high cost to the pUblic and the teleco..unications

indust.ry since the resellers' "free" use of ot.hers' systems and

capacity will result. in a dev.luation of the spectrum and a lack of

incentive for systea develop..nt and deplo~ent.

If the Co.-ission disaqrees and requires resale for all CMRS

providers and does not exeapt SMRa, Next.l stronqly supports the

c~nts of the National Telephone Cooperative Association C"NTCA")

that any re.ale obliqation .ust include the sa.. "reasonableness

test" that a carri.r would apply in decidinq whether or not to sell

service to any other custoaer.12/ As NTCA states in its

co...nts, a ..ndatory resale obliqation should not require

f.cilities-based carriers to tre.t potenti.l resellers differently

than any other large prosPective custoaer, thus allowing the

carrier to consider "capacity liaitations, cost recovery risk of

new investaent, risk of continued service utilization by a

reseller, and iaposition of other ter-s and conditions often

applied to extraordinary voluae custo.er. N in deteraininq whether

to enter into a re••le .qr....nt.~/

'JJJ./ C~nt.s of Ift'CA at p. 5. Further, should the coaais.ion
nonethele.s c1etenaine tilat llertel' s _rvice. are not exeapt froa
the resale obligation, Next.el -- •• a reclassified CMRS provider -­
should not be obligat.d to offer resale until the end of the
transition period, August 10, 1996.

ll/ Id. This is the sa.. position adv.nced by Vanguard
Cellular that, in t.he event the cc.aission illpOse. a re.ale
obli9ation, it should not includ. an obliqation t.o expencl resources
on syst._ expan.iolUl .i.ply to ..et the cleaan4. of • res.ller. Se.
C~nt. of Vanquard at p. 11. Although Vanguard liaits its
discussion to resale obligations on cellular providers, Nextel
argues that such a limitation would apply to the resale obliqations
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Moreover, to avoid differing regulations fro. state to state,

the co_ission :aust pre_pt any "other teras and conditions"

reqardinq resale that are iaPOsed by state regulators. Nationwide

providers, such as Nexte1, cannot be expected to comply with up to

50 different resale policies. Therefore, to the extent that a

state i~ses a contradictory resale policy, the commission should

preeapt it.

6. .'··..0 '''It.-..... a.al. Is JlGt ID ne PlIbllc
Ia'MM\·

The coapetition in the CMRS marketplace not only justifies the

elimination of resale mandates on all CMRS, but as the

ca.ais.ion recoqnized in the NPRM and nearly every co...nter agreed

-- it also ..an. that there is no justification for imposing

switch-based resale ob1igations.~1 In a competitive market, a

switch-based resale obligation provides no competitive benefits.

On the contrary, it does nothing more than provide an opportunity

for parties to avoid significant system and spectrum investments by

simply usinq the capacity of tho.e who chose to take the risks and

make the required investment. These res.11.rs add nothing to the

industry, offer no new infrastructure to the industry, and in an

era of co~titive bidding, provide the pUblic trust nothing in

return for the us. of the spectrua.

imposed on ADX CMRS provider, includinq SMRs.

Ut see, e.g., Co-.nts of AT'T at p. 21; Bellsoutb at p. 10;
C'l'IA at 27; COllCast Cellular co.-anicaticms, Inc. at p. 21; GTE at
p. 24; New Par at p. 24; NYNIX at p. I; Pacific Te1.sis at p. 10;
PCS PriaeCo at p. 10; Rural Cellular Coalition at p. 8;
Southwestern Bell at p. 22; sprint at p. 11; and Vanguard Cellular
at p. 13.
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Not only does switch-based resale ofter no benetits to the

pUblic, it aay actually have detri..ntal iapacts on wireless

teleco..unications users. Por exaaple, it could hinder future

1.

dev.I~nt of new technoloqie. since any change in a system's

technology will have to account for the reseller's switch,

requirinq the re.ell.r's aqr....nt to upgrade as well. A refusal

to upqrade could result in significant system disruptions and an

inability to atfer high-quality services. Thus, in light of these

detriaental effects and the lack of any corresponding benefits, the

Co.-i.sion has correctly concluded that switch-based resale is not

in the public intere.t.

B. QIIIl8-!'O-OIIIl8 Ift_cell• .,.,IOIf UD aoaIIIR

:;:1:t:,OI':;9;=-:-=:-:=1:- :?':=
1,"1' JfOt •• • ...,.. At "i. 'ia•.

Nearly every party SUbmitting co...nts her.in agreed with the

o-i••ion that direct CJIRS-to-CJlRS int.rconn.ction should not be

..nclated at this tiae .ll/ Given the infant state of the new

CMRS industry, it is simply too early to deteraine exactly who the

players will be, what services they will be providinq, and on what

technoloqy those services will be provided. This makes it nearly

iapossible to SPecify CMRS-to-CMRS interconnection requirements at

this ti...

11/ see, •.9., Co...nt. of Airtouch at p. 2; Alltel Mobile
Cc..ufticatiou ("Alltel") at p. 1; Frontier Cellular at p. 3;
Geotek Co--.mieati..s ("<:eotek") at p. 2; GTE at p. 4; Horizon
Cellular ("Horizon") at p. 2; and PCIA at p. 4.
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Moreover, a••everal partie. agreed, carriers will have the

incentive to directly interconnect when it beco..s econo.ically

beneticial to do so.lil Should a carrier nonetheless find soae

aotivation for not fUlfillinq an interconnection request, the

comai••ion and nuaerou. parties recoqnize that the Comaunications

Act of 1934 will ensure that the interconnection is made if the

request i. reasonable .lll With that a••urance, the co_ission

should not i~.e any ..ndatory obliqations and should likewise

preeapt any state-aandated CllRs-to-CMRS interconnection

require..nts.

with reqard to the co_i••ion'. tentative conclusion that

roaainq require..nts should not be lUndated at this time, tha

coaaenters likewi.e showed siqniticant support for the co_ission's

d.cision.~1 The nuaber of differinq tachnoloqies that will be

e.ployed by CMRS providers will aaka roaaing a significant

technoloqical challenge. Therefore, the Commission has correctly

concluded that the industry should arrive at technoloqical

solutions given the deaand for and nec••sity of roaainq in today's

coapetitive wirele.s taleco..unications industry.

HI S••, e.g. , Co...nts of Airtouch at p. 6; Alltal at p. 2.

HI Se., e.g. , C~nts of Airtouch at p. 2; Alltel at p. 2;
GTE at p. 10; and The Southern COIIpany at p. 11.

141 see, e.g., C~nts of Airtoueh at p. 10; Alltel at pp.
1-2; Frontier at p. 5; GTE at p. 12; and PCIA at p. 7.
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IV. e-qL_JM

The c~i••ion should not i~e re.ale obliqations on the

ca.petitive CMRS ..rketplaoe. Given the nuaber of providers and

the array of .ervices that will be offered to the pUblic, resale is

not necessary to ensure the existence of a coapetitive market.

Should the co..ission nonetheless decide to keep the resale

obliqation on cellular and extend it to other CMRS providers, the

coaais.ion should recoqnize the substantial tecnnoloqical and

operational differences between SMRs -- both wide-area and local -­

and other CMRS providers that justify an exe.ption from the resale

obliqation. Oifferences in equipaent, spectrum and capacity

li.itation., and shared spectrum make resale on an SMR system

technologically infeasible and econoaically unrea.onable. conqress

intended that all CMRS be regulated similarly, but it also

recoqnized that there would be technoloqical and operational

difference., such as those discussed herein, that justify

differential requlation.

The cOll1lission received siqnificant support for its

conclusions that direct CMRS-to-CMRS interconnection and roaming

should not be .andated at this ti.e. Nextel likewi.e supports the



-21-

conclusions and .sks the co..i.sion to refrain from imposing such

.andatory obligations.
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